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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

SHARON O.  GARDNER, )  C/ A NO.  030A1- 9701- CV- 00003
)

Pl a i nt i f f - Appe l l a nt , )  HAMI LTON CI RCUI T
)

v. )  HON.  ROBERT M.  SUMMI TT,
)  J UDGE

I NSURA PROPERTY & CASUALTY )
I NSURANCE COMPANY,  THE CI TY OF)
CHATTANOOGA,  A Muni c i pa l i t y ,  )
a nd d/ b/ a  THE CHATTANOOGA )
POLI CE DEPARTMENT,  a nd OFFI CER)
KEVI N SMI TH,  BADGE #737,  a nd )
ERNEST PATI LLO, )  AFFI RMED

)  AND
De f e nda nt s - Appe l l e e s . )  REMANDED

RI CHARD A.  SCHULMAN a nd SCOTT A.  MI LLER,  SPEARS,  MOORE,  REBMAN
& WI LLI AMS,  Cha t t a nooga ,  f or  Pl a i nt i f f - Appe l l a nt .

RANDALL L.  NELSON,  Ci t y At t or ne y by PHI LLI P A.  NOBLETT,
Spe c i a l  Couns e l ,  Ci t y  At t or ne y’ s  Of f i c e ,  Cha t t a nooga ,  f or
De f e nda nt s - Appe l l e e s ,  The  Ci t y of  Cha t t a nooga  a nd Of f i c e r
Ke vi n Smi t h.

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on f or  da ma ge s  f or  pe r s ona l  i nj ur i e s

s uf f e r e d i n  a  mot or  ve hi c l e  a c c i de nt ,  t he  Tr i a l  Cour t  gr a nt e d

s umma r y j udgme nt  t o  t he  Ci t y of  Cha t t a nooga ,  Cha t t a nooga

Pol i c e  De pa r t me nt  a nd Of f i c e r  Ke vi n Smi t h.   Pl a i nt i f f  ha s
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a ppe a l e d.

Af f i da vi t s  a nd de pos i t i ons  f i l e d wi t h pl a i nt i f f ’ s

r e s pons e  t o  de f e nda nt ’ s  mot i on t o  di s mi s s  e s t a bl i s h wi t hout

di s put e  t ha t  on De c e mbe r  24,  1994,  J ul i e  Wi l s on’ s  a ut omobi l e

wa s  s t r uc k by a  c a r  dr i ve n by Er ne s t  Pa t i l l o .   Pa t i l l o  s t oppe d

hi s  c a r  a ppr oxi ma t e l y ha l f  a  bl oc k f r om t he  a c c i de nt  a nd

Wi l s on obs e r ve d t ha t  Pa t i l l o’ s  br e a t h s me l l e d of  a l c ohol ,  hi s

s pe e c h wa s  s l ur r e d,  a nd hi s  ga i t  wa s  s t a gge r e d.   She  c a l l e d

911 a nd Of f i c e r  Ke vi n Smi t h wa s  di s pa t c he d t o  t he  s c e ne  of  t he

a c c i de nt .   Smi t h a l s o s me l l e d a l c ohol  on Pa t i l l o a nd not i c e d

t ha t  hi s  s pe e c h wa s  s l ur r e d a nd t ha t  he  wa s  uns t e a dy on hi s

f e e t .   Smi t h pl a nne d t o  c onduc t  a  f i e l d  s obr i e t y t e s t  on

Pa t i l l o ,  howe ve r ,  he  f i r s t  a s ke d Wi l s on f or  s ome  i nf or ma t i on,

i nt e ndi ng t o  a l l ow he r  t o  l e a ve  t he  s c e ne  a nd r e move  he r

ve hi c l e  f r om t he  f l ow of  t r a f f i c .   Smi t h s a ys  t ha t  he  t ol d

Pa t i l l o t o s t a nd on t he  s i de wa l k,  but  whi l e  Smi t h wa s  wr i t i ng

down Wi l s on’ s  l i c e ns e  pl a t e  numbe r ,  Pa t i l l o  got  i nt o hi s

ve hi c l e  a nd dr ove  a wa y.   Smi t h r a n t o  hi s  ve hi c l e  a nd pur s ue d

Pa t i l l o  wi t h e me r ge nc y l i ght s  a nd s i r e ns  e nga ge d.   Be f or e

Smi t h c a ught  up wi t h Pa t i l l o,  Pa t i l l o r a n a  s t op s i gn a nd

s t r uc k pl a i nt i f f  Ga r dne r ’ s  ve hi c l e .   A br e a t ha l ys e r  t e s t

r e ve a l e d t ha t  Pa t i l l o’ s  bl ood a l c ohol  wa s  . 24,  mor e  t ha n t wo

t i me s  t he  l e ga l  l i mi t .   Ga r dne r  s uf f e r e d pe r s ona l  i nj ur i e s  i n

t he  a c c i de nt ,  a nd br ought  t hi s  a c t i on.   

The  c ompl a i nt  a ga i ns t  t he  Ci t y of  Cha t t a nooga  wa s

di s mi s s e d by t he  Tr i a l  J udge ,  r e l yi ng on Ez e l l  v .  Coc k r e l l ,

902 S. W. 2d 394 ( Te nn.  1995) .   

De f e nda nt ’ s  mot i on t o  di s mi s s  wa s  c onve r t e d i nt o a

mot i on f or  s umma r y j udgme nt ,  pur s ua nt  t o  T. R. C. P.  Rul e  12. 03,
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whe n t he  t r i a l  Cour t  c ons i de r e d e vi de nc e  out s i de  t he

pl e a di ngs .   Hi x s on v .  S t i c k l e y ,  493 S. W. 2d 471,  473 ( Te nn.

1973) .   The  s t a nda r d of  r e vi e w f or  a  s umma r y j udgme nt  i s  de

nov o  wi t h  no pr e s umpt i on of  c or r e c t ne s s .   Gonz al e s  v .  Al man

Cons t r uc t i on Co. ,  857 S. W. 2d 42,  44 ( Te nn. App.  1993) .   Summa r y

j udgme nt  i s  a ppr opr i a t e  whe n,  c ons i de r i ng t he  e vi de nc e  i n  t he

l i ght  mos t  f a vor a bl e  t o  t he  non- movi ng pa r t y ,  t he r e  a r e  no

ge nui ne  i s s ue s  of  ma t e r i a l  f a c t  a nd t he  movi ng pa r t y  i s

e nt i t l e d t o j udgme nt  a s  a  ma t t e r  of  l a w.   T. R. C. P.  56.

We  a gr e e  wi t h t he  Tr i a l  Cour t ,  t ha t  t he  doc t r i ne

a dva nc e d i n  Ez e l l  c ont r ol s .   Ez e l l  wa s  a  c a s e  i nvol vi ng Hi l l i s

a nd Bl a nke ns hi p,  who ha d be e n dr i nki ng a t  a  ba r  i n  El kt on,

Te nne s s e e .   Af t e r  Bl a nke ns hi p l e f t  t he  e s t a bl i s hme nt ,  t he

El kt on Chi e f  of  Pol i c e  pr e ve nt e d he r  f r om dr i vi ng be c a us e  s he

a ppe a r e d t o  be  t oo i nt oxi c a t e d t o  ope r a t e  t he  ve hi c l e  s a f e l y.  

Hi l l i s  c a me  out  of  t he  ba r  a nd vol unt e e r e d t o  dr i ve

Bl a nke ns hi p’ s  c a r  home ,  whi c h t he  c hi e f  of  pol i c e  a l l owe d.  

About  a n hour  l a t e r ,  Hi l l i s  c ol l i de d wi t h t he  ve hi c l e  of

pl a i nt i f f  Ez e l l ,  s e ve r e l y i nj ur i ng he r  a nd c a us i ng t he  de a t h

of  he r  hus ba nd.   Ez e l l  s ue d t he  c hi e f  of  pol i c e  a l l e gi ng

ne gl i ge nc e  i n  a l l owi ng Hi l l i s  t o  dr i ve  a  mot or  ve hi c l e  whe n he

kne w or  s houl d ha ve  known t ha t  Hi l l i s  wa s  i nt oxi c a t e d.   The

c ompl a i nt  a l l e ge d t ha t  t he  c hi e f  ha d br e a c he d a  dut y owe d t o

t he  pl a i nt i f f  whe n he  f a i l e d t o a r r e s t  Hi l l i s  a nd Bl a nke ns hi p

f or  dr i vi ng unde r  t he  i nf l ue nc e  or  publ i c  i nt oxi c a t i on.

Ez e l l  d i s c us s e d Te nne s s e e ’ s  publ i c  dut y doc t r i ne ,

whi c h s hi e l ds  a  publ i c  e mpl oye e  f r om s ui t s  f or  i nj ur i e s  c a us e d

by t he  publ i c  e mpl oye e ’ s  br e a c h of  a  dut y owe d t o  t he  publ i c

a t  l a r ge .   I d .  a t  400.   The r e  i s  a n e xc e pt i on t o  t he  publ i c
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dut y r ul e  of  no- l i a bi l i t y  whe r e  a  ?s pe c i a l  r e l a t i ons hi p?

e xi s t s .   Ez e l l  ga ve  t hr e e  s i t ua t i ons  whe r e  s uc h a  r e l a t i ons hi p

i s  c r e a t e d:

1)  of f i c i a l s ,  by t he i r  a c t i ons ,  a f f i r ma t i ve l y
unde r t a ke  t o  pr ot e c t  t he  pl a i nt i f f ,  a nd t he
pl a i nt i f f  r e l i e s  upon t he  unde r t a ki ng;  2)  a
s t a t ut e  s pe c i f i c a l l y  pr ovi de s  f or  a  c a us e  of
a c t i on a ga i ns t  a n of f i c i a l  or  muni c i pa l i t y f or
i nj ur e s  r e s ul t i ng t o a  pa r t i c ul a r  c l a s s  of
i ndi vi dua l s ,  o f  whi c h t he  pl a i nt i f f  i s  a
me mbe r ,  f r om f a i l ur e  t o  e nf or c e  c e r t a i n  l a ws ;
or  3)  t he  pl a i nt i f f  a l l e ge s  a  c a us e  of  a c t i on
i nvol vi ng i nt e nt ,  ma l i c e ,  o r  r e c kl e s s
mi s c onduc t .  

I d .  a t  402.

The  Cour t  t he n de t e r mi ne d t ha t  ?s t a t ut e s  pe r t a i ni ng

t o dr unk dr i vi ng a nd pubi c  i nt oxi c a t i on,  do not ,  i n

c onj unc t i on wi t h s t a t ut e s  a ut hor i z i ng wa r r a nt l e s s  a r r e s t s ,

gi ve  r i s e  t o  a  ‘ s pe c i a l - dut y’  of  c a r e  whe r e  a  pl a i nt i f f

a l l e ge s  t ha t  a  pol i c e  of f i c e r  f a i l e d t o  a r r e s t  or  de t a i n a n

a l l e ge d dr unk dr i ve r . ?  I d .  a t  403.   The  Cour t  not e d t ha t

pl a i nt i f f  i n  Ez e l l  ha d a l l e ge d onl y s i mpl e  ne gl i ge nc e ,  not  t he

i nt e nt i ona l ,  ma l i c i ous ,  or  r e c kl e s s  c onduc t  whi c h c oul d ha ve

c r e a t e d a  s pe c i a l  r e l a t i ons hi p pur s ua nt  t o  s e c t i on t hr e e  of

t he  a bove  quot e d a na l ys i s .   

Pl a i nt i f f  a r gue s  t ha t  he r  c a s e  f a l l s  wi t h one  of  t he

e xc e pt i ons  t o  t he  publ i c  dut y doc t r i ne .   She  f i r s t  poi nt s  t o

he r  c ompl a i nt ,  whi c h i nc l ude s  a  c ha r ge  of  r e c kl e s s ne s s :

( 6)  The  de f e nda nt ,  Er ne s t  H.  Pa t i l l o ,  ha d a l r e a dy
c a us e d a not he r  a c c i de nt ,  wa s  obvi ous l y i mpa i r e d a nd
gui l t y  of  r e c kl e s s  dr i vi ng a nd t he  pol i c e  of f i c e r
a nd/ or  of f i c e r s  f a i l e d t o  e xe r c i s e  r e a s ona bl e
c ont r ol  ove r  hi m a nd t he r e by wa s  ne gl i ge nt  a nd
r e c kl e s s  i n  t he i r  c onduc t .

Re c kl e s s  c onduc t  i s  de f i ne d a s  t a ki ng pl a c e  whe n a  

pe r s on i s  a wa r e  of ,  but  c ons c i ous l y di s r e ga r ds ,  a  s ubs t a nt i a l
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a nd unj us t i f i a bl e  r i s k of  s uc h a  na t ur e  t ha t  i t s  di s r e ga r d

c ons t i t ut e s  a  gr os s  de vi a t i on f r om t he  s t a nda r d of  c a r e  t ha t

a n or di na r y pe r s on woul d e xe r c i s e  unde r  a l l  t he  c i r c ums t a nc e s .  

Hodge s  v .  S . C.  Toof  & Co. ,  833 S. W. 2d 896,  901 ( Te nn.  1992) .  

Pl a i nt i f f ’ s  r e s pons e  t o  t he  mot i on t o  di s mi s s

c ont a i ne d Wi l s on’ s  a f f i da vi t  a nd de pos i t i on a nd Of f i c e r

Smi t h’ s  de pos i t i on.   Wi l s on s t a t e s  e s s e nt i a l l y t ha t  s he  c oul d

t e l l  i mme di a t e l y upon s pe a ki ng wi t h Pa t i l l o t ha t  he  wa s

i nt oxi c a t e d.   Of f i c e r  Smi t h’ s  de pos i t i on a c knowl e dge s  t ha t  he

a l s o be l i e ve d Pa t i l l o t o be  i nt oxi c a t e d.   He  s t a t e s  t ha t  he

s poke  br i e f l y  wi t h Pa t i l l o  a nd de c i de d t ha t  he  woul d gi ve  hi m

a  f i e l d  s obr i e t y t e s t ,  a nd t ol d hi m t o s t a nd on t he  s i de wa l k.  

He  t he n s poke  br i e f l y  wi t h Wi l s on a nd wa l ke d t o  t he  ba c k of

he r  c a r  t o  wr i t e  down he r  l i c e ns e  pl a t e  numbe r .   He  s t a t e d

t ha t  t he s e  a c t i ons  we r e  t a ke n s o t ha t  s he  c oul d move  he r  c a r

f r om whe r e  i t  wa s  bl oc ki ng t r a f f i c  a nd l e t  he r  l e a ve  t he

s c e ne .   Wi l s on a nd Smi t h a gr e e  t ha t  whi l e  Smi t h wa s  wr i t i ng

down t he  l i c e ns e  numbe r ,  Smi t h l ooke d up a nd s a w t ha t  Pa t i l l o

wa s  ha l f  a  bl oc k a wa y ge t t i ng i n  hi s  c a r .   Smi t h t he n got  i n

hi s  pa t r ol  c a r  a nd pur s ue d Pa t i l l o .

Summa r y j udgme nt  i s  a ppr opr i a t e  whe n t he  i nf e r e nc e s

whi c h ma y be  dr a wn f r om unc ont r ove r t e d f a c t s  a r e  s o c e r t a i n

t ha t  a l l  r e a s ona bl e  pe r s ons  mus t  a gr e e  on t he m.   Se e  Br ook i ns

v .  The  Round Tabl e  I nc . ,  624 S. W. 2d 547 ( Te nn.  1981) .  

Pl a i nt i f f  of f e r s  ma ny s c e na r i os ,  s uc h a s  a n i mme di a t e

c onf i s c a t i on of  Pa t i l l o’ s  ke ys  or  hi s  pl a c e me nt  i n  t he

of f i c e r ’ s  pa t r ol  c a r ,  whi c h c oul d ha ve  pr e ve nt e d hi s  e s c a pe .  

Howe ve r ,  whe n vi e we d mos t  f a vor a bl y t o  t he  pl a i nt i f f ,  t he

undi s put e d ma t e r i a l  e vi de nc e  doe s  not  e s t a bl i s h t ha t  t he
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of f i c e r ’ s  c onduc t  wa s  a  gr os s  or  a  r e c kl e s s  de vi a t i on f r om t he

r e a s ona bl e  s t a nda r d of  c a r e ,  a nd t he  a l l e ga t i on t ha t  t he

of f i c e r  wa s  ?r e c kl e s s ? i s  a  l e ga l  c onc l us i on,  whi c h,  s t a ndi ng

a l one ,  doe s  not  s t a t e  a  c a us e  of  a c t i on.   Se e  Gr i ggs ,  e t  al . ,

v .  Bur s on,  e t  al . ,  ___ S. W. 2d  ___,  ( Te nn.  Fi l e d Ma r c h 10,

1997,  Knoxvi l l e ) .   

Fi na l l y,  p l a i nt i f f  a r gue s  t ha t  he r  c ompl a i nt  i s

a c t i ona bl e  unde r  t he  Ez e l l  e xc e pt i on No.  2 ,  i . e . ,  whe r e  a

s t a t ut e  s pe c i f i c a l l y  pr ovi de s  f or  a  c a us e  of  a c t i on a ga i ns t  a n

of f i c i a l  or  muni c i pa l i t y f or  i nj ur i e s  r e s ul t i ng t o a

pa r t i c ul a r  c l a s s  of  i ndi vi dua l s  of  whi c h pl a i nt i f f  i s  a

me mbe r .   Ez e l l  a t  402.   She  r e l i e s  on t he  f ol l owi ng s t a t ut e :   

[ N] o muni c i pa l i t y  or  c ount y nor  t he  s t a t e  or  a ny of
i t s  pol i t i c a l  s ubdi vi s i ons ,  nor  t he i r  of f i c e r s  or
e mpl oye e s ,  s ha l l  be  l i a bl e  f or  a ny i nj ur y
pr oxi ma t e l y or  i ndi r e c t l y  c a us e d t o  a n a c t ua l  or
s us pe c t e d vi ol a t or  of  a  l a w or  or di na nc e  who i s
f l e e i ng pur s ui t  by l a w e nf or c e me nt  pe r s onne l .   The
f a c t  t ha t  l a w e nf or c e me nt  pe r s onne l  pur s ue  a n a c t ua l
or  s us pe c t e d vi ol a t or  of  a  l a w or  or di na nc e  who
f l e e s  f r om s uc h pur s ui t  s ha l l  not  r e nde r  t he  l a w
e nf or c e me nt  pe r s onne l ,  or  t he  e mpl oye r s  of  s uc h
pe r s onne l ,  l i a bl e  f or  i nj ur i e s  t o  a  t hi r d- pa r t y
pr oxi ma t e l y c a us e d by t he  f l e e i ng pa r t y  unl e s s  t he
c onduc t  of  t he  l a w e nf or c e me nt  pe r s onne l  wa s
ne gl i ge nt  a nd s uc h ne gl i ge nc e  wa s  a  pr oxi ma t e  c a s e
of  t he  i nj ur i e s  t o  t he  t hi r d pa r t y .

T. C. A.  §  55- 8- 108( e ) .

The  Rul e s  of  Ci vi l  Pr oc e dur e  pr ovi de  t ha t :

Eve r y pl e a di ng s t a t i ng a  c l a i m or  de f e ns e  r e l yi ng
upon t he  vi ol a t i on of  a  s t a t ut e  s ha l l ,  i n  a  s e pa r a t e
c ount  or  pa r a gr a ph,  e i t he r  s pe c i f i c a l l y  r e f e r  t o  t he
s t a t ut e  or  s t a t e  a l l  of  t he  f a c t s  ne c e s s a r y t o
c ons t i t ut e  s uc h br e a c h s o t ha t  t he  ot he r  pa r t y  c a n
be  dul y a ppr a i s e d of  t he  s t a t ut or y vi ol a t i on
c ha r ge d.  .  .  .  

T. R. C. P.  8 . 05.   Pl a i nt i f f ’ s  c ompl a i nt  ne i t he r  s pe c i f i c a l l y

r e f e r s  t o  T. C. A.  §55- 8- 108( e ) ,  nor  doe s  i t  r e c i t e  f a c t s

s uppor t i ng s uc h a  c l a i m.   Ac c or di ngl y,  t he  pl e a di ngs  do not
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br i ng t he  c a s e  wi t hi n t hi s  e xc e pt i on t o  t he  publ i c  dut y

doc t r i ne .

Ac c or di ngl y,  we  a f f i r m t he  j udgme nt  of  t he  Tr i a l

Cour t  a nd r e ma nd a t  a ppe l l a nt ’ s  c os t .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


